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 1.  TIME:  9:00   CASE#: MSC15-01111 
CASE NAME: BUCK  VS.  R.E. ROSINE & CO. 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & ISSUANCE OF WRIT OF 
ATTACHMENT  (Against R.E. Rosine & CO.)  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 The pending applications for a writ of attachment are denied, because attachment is 
a pre-judgment remedy.  Plaintiff has now obtained a money judgment in his favor, and the 
applicable enforcement procedures are set out in the Enforcement of Judgments Law.  
(Code Civ. Proc., § 680.010 et seq.)  The temporary protective orders, issued on December 28, 
2017, are hereby dissolved. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01111 
CASE NAME: BUCK  VS.  R. E. ROSINE & CO. 
HEARING ON APPLICATION FOR RIGHT TO ATTACH & ISSUANCE OF WRIT OF 
ATTACHMENT  (Against Geraldine Rosine)  /  FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Denied. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01257 
CASE NAME: JOSE RAMIREZ VS. MARTIN CAMPOS 
HEARING ON MOTION FOR ATTORNEY FEES PURSUANT TO CCP 874.010 
FILED BY JOSE RAMIREZ 
* TENTATIVE RULING: * 
 
Plaintiff’s request for attorney’s fees pursuant to CCP 874.010 is granted.  Plaintiff’s attorney 
has established by evidence presented and by the authorities cited that her legal services were 
performed for the common benefit of the parties to the suit and is entitled to reasonable 
attorney’s fees.  Based on Attorney Armendariz’ Declaration, the attorney’s fees requested are 
reasonable and well within community standards.  Defendants shall therefore pay to Plaintiff as 
and for his attorney’s fees the amount of $29,640.00 and costs of suit in the amount of 
$8,258.29 within 60 days from the date of this Order. 
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 4.  TIME:  9:00   CASE#: MSC15-02021 
CASE NAME: FIRST NATIONAL BANK VS. LTP CAREPRO, INC. 
HEARING ON MOTION FOR ORDER SETTLING AND APPROVING RECEIVER'S 
FINAL REPORT  /  FILED BY FIRST NATIONAL BANK OF NORTHERN CALIFORNIA 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
HEARING ON JOINT MOTION TO BIFURCATE 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
The motion by Contra Costa County Flood Control and Water Conservation District and 

the City of Antioch to try the issue of the entitlement of Gary and Donna Eames to 

precondemnation damages before the issue of compensation is granted.  This ruling 

applies to the precondemnation damages issue both as raised as in the Cross-Complaint 

and as raised as an affirmative defense in the Answer to the Complaint.  The issue of 

whether there is an entitlement to precondemnation damages is an issue to be 

determined by the court before the jury determines the issue of 

compensation.  Therefore, the appropriate procedure is to bifurcate the trial.  (City of 

Ripon v. Sweetin (2002) 100 Cal.App.4th 887, 897-898; see also City of Perris v. 

Stamper (2016) 1 Cal.5th 576, 594.) 

If the parties accept this ruling, they may appear by CourtCall to discuss the date when 

the non-jury phase of the trial will be set. 

 

  

 6.  TIME:  9:00   CASE#: MSC15-02351 
CASE NAME: LYNCH VS. WINDUS 
HEARING ON OSC RE: WHY CHARLES PRINGLE DISOBEYED THE COURT'S JUDGMENT 
( PER EX PARTE ORDER FILED 01-18-18 ) 
* TENTATIVE RULING: * 
 
Appearance required. 
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 7.  TIME:  9:00   CASE#: MSC16-00813 
CASE NAME: FIRESTONE VS. LEVERAGE CAPITAL 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY SPENCER JAMES FIRESTONE, et al. 
* TENTATIVE RULING: * 
 
The Motion to Compel is granted.  The Recommendations of the Discovery Facilitator Lowell 
Haky, Esq., dated 12/31/17 appear to the Court to be reasonable, and they are adopted as the 
Court’s Order.  It is noted that Mr. Haky spent 5 hours on this matter. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-02281 
CASE NAME: KACKLEY VS. TEAM 2 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY TEAM 2 ARCHITECTURE DESIGN, et al. 
* TENTATIVE RULING: * 
 
After Defendants filed the motion herein, Plaintiffs filed responses.  The Motion to Deem Matters 
Admitted is therefore moot.   
 
Defendants, however, are seeking further/different “unqualified” responses and state that the 
responses are “not substantially compliant with CCP 2033.220.”  The Requests for Admission 
were  served on 11/17/17, responses were due on 12/22/17 and less than a week later, the 
Motion was filed.  Responses with objection were served on 1/3/18, and without objection on 
1/18/18, followed by verifications on 1/25/18.   
 
Discovery disputes where further responses are requested are required by Local Rule 3.300 to 
be submitted to a Discovery Facilitator.  Rather than  require Defendants to comply with that 
Local Rule, file another motion, and participate in the Discovery Facilitator program as they 
should have done in an effort to obtain further responses and as they would ordinarily be 
required to do, the Court has reviewed the requests which Plaintiffs have answered that they are 
“unable to admit or deny” ( #s 7, 8, 9, 10, and 11) and rules as follows:  Plaintiffs shall further 
respond by stating under oath the reason that they are unable to admit or deny and to state that 
a reasonable inquiry has been conducted and that the information and knowledge known or 
readily obtainable is insufficient to admit or deny the request.   
 
As to Request #3 which Plaintiffs have answered “denied, as stated”, they shall further respond 
by informing Defendants what portion of the Request needs clarification, etc. so that they are 
able to admit or deny it.  
 
Defendant’s counsel shall provide the Court with a declaration as to what efforts were made by 
him/her to meet and confer with Plaintiffs’ counsel to resolve further responses to the requests 
without filing additional papers and proceeding with this hearing.  In addition, the Declaration 
shall include Plaintiff’s counsel’s reason for failure to comply with Local Rule 3.300.  Plaintiffs’ 
counsel’s request for sanctions will be decided after the court has an opportunity to review the 
requested declaration.  The Court questions whether Defendants’ counsel might wish to 
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reconsider the sanctions request in light of his/her own failure to comply with discovery 
requirements before asking the Court for monetary relief.  See Goose v. Gander. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-02389 
CASE NAME: MARTINEZ VS. CARVALHO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CHRIS CARVALHO, et al. 
* TENTATIVE RULING: * 
 
DECLARATORY RELIEF AND INHERENT POWER TO SET ASIDE JUDGMENT OBTAINED 
BY EXTRINSIC FRAUD   (FIRST AND SECOND CAUSES OF ACTION) 
   
 Defendants Chris Carvalho and Gagen, McCoy, McMahon, Koss, Markowitz & Raines’ 
motion for summary judgment is denied.  Defendants’ motion for summary adjudication of the 
first cause of action for declaratory relief and the second cause of action to set aside the default 
judgment due to extrinsic fraud is granted.  This court has previously examined the issue of the 
propriety of substitute service on Plaintiff in the early stages of this case, on demurrer.  The 
court was restrained by the demurrer rules, which compelled this court to accept all allegations 
in the complaint as true.  See Blank v. Kirwan (1985) 39 Cal.3d 311, 318.   
  
 The complaint alleged that Plaintiff was a “self-employed real estate agent working from 
her home” during the relevant time period, 2012.  (Cmplt, paragraph 21)  She was only 
“supervised” by a real estate broker, Jeremy Rangel, who maintained his office elsewhere, 21 
W. Laurel Drive in Salinas.  (Cmplt, paragraph 21)  On demurrer, the court was bound by the 
truth of those allegations.  However, as the court noted in its Order, this issue was more 
appropriate for summary judgment, where the truth of those allegations could be tested.  See 
Order, filed March 29, 2017, page 8, lines 1-2.  
 
 CCP Section 415.20(b) provides that service of process may occur in lieu of personal 
delivery by providing a copy of the summons and complaint at the usual place of business, and 
if the party is not present, by leaving a copy of the summons and complaint with a competent 
person apparently in charge of his or her office who is informed of its contents.  A copy of the 
summons and complaint then must be mailed to the place where the summons and complaint  
were left. 
 
 The question in this motion, was whether Plaintiff’s supervising broker’s address at the 
W. Laurel Street address in Salinas was Plaintiff’s business address, where she could be 
substitute served under Section 415.20(b)?  Plaintiff denies this is her business address, 
contending that she always worked at home and merely came into the office only to be paid. 
(Plaintiff’s Facts 8, 9 – Disputed)  However, the California’s Real Estate Law, Bus. & Prof. Code 
Section 1000, et seq., gives Plaintiff the address of her broker as the office address of public 
record because that is where she receives her compensation and where her real estate license 
is located. 
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 The Real Estate law provides that a real estate salesperson is someone who is 
employed by a licensed real estate broker for the purpose of receiving compensation or the 
expectation of compensation.  See Bus. & Prof. Code Section 10132.  It does not matter if the 
salesperson calls herself an “independent contractor” or a “self-employed real estate agent,” as 
Plaintiff does.  The reality of her situation is prescribed by the California Real Estate Law.  Bus. 
& Prof. Code Section 10032(a) provides:  
 

All obligations created under Section 1000, and following, all regulations issued 
by the commissioner relating to real estate salespersons, and all other 
obligations of brokers and real estate salespersons to members of the public 
shall apply regardless of whether the real estate salesperson and the broker to 
whom he or she is licensed have characterized their relationship as one of 
“independent contractor” or of “employer and employee.” 

 
 The regulations require that the real estate salesperson physically provide her real 
estate license to the assigned broker.  The broker must retain the real estate salesperson’s 
license at the broker’s office.  See 10 CCR 2753.  A real estate salesperson may not be 
compensated for any activity requiring a real estate license from any person other than the 
broker under whom she is licensed.  See Bus. & Prof. Code Section 10137.  A real estate broker 
is required to have a definite place of business in the State of California that serves as the 
principal office for the transaction of business.  See Bus. & Prof. Code Section 10162.  That 
office is the place where a broker’s license is to be displayed.  See Bus. & Prof. Code Section 
10162. 
 
 Bus. & Prof. Code Section 10161.8 states that whenever a real estate salesperson 
enters the employ of a broker, the broker is to immediately notify the Commissioner thereof in 
writing and similarly when the real estate salesperson’s employment is terminated, the broker is 
also to notify the Commissioner in writing.  See Bus. & Prof. Code Section 10161.8(a), (b).  
Such notification was provided to the Commissioner showing that Plaintiff had her license with 
Rangel and Signature Financial Services.  This public record was the document which Gagen’s 
firm located during a public records search concerning Plaintiff’s business address as a real 
estate salesperson.  (Defendants’ Fact 11 – Undisputed) 
 
 Under the Real Estate Law, Plaintiff had to have her principal place of business for 
statutory and regulatory purposes at her broker’s office, and her broker had to maintain an office 
which was public record.  See Bus. & Prof. Code Section 10162(2), 10161.8.   Real estate 
salespeople cannot conduct business independent of a broker and cannot be paid for the work 
they do as salespeople unless they come to their business address of record.  (Bus. & Prof. 
Code Sections 10132, 10137).  It is undisputed that Plaintiff only worked for one broker, Rangel, 
and that her primary source of compensation for 2012 came from her work as a real estate 
salesperson. (Defendants’ Facts 5, 6, 7 – Undisputed)          
 
 Defendants must be entitled to rely upon this address as being Plaintiff’s usual place of 
business when it is her place of business as matter of public record.  Defendants had previously 
made five (5) attempts at personal service at her home.  See Stern Decl., paragraph 4 and 
Exhibit A; Rodriguez v. Cho (2015) 236 Cal.App.4th742, 750 (two or three attempts to personally 
serve defendant at a proper place ordinarily qualifies as reasonable diligence).  So, there was 
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undoubtedly reasonable diligence to qualify to substitute serve Plaintiff.  See CCP Section 
415.20(b) 
 
 Plaintiff’s alleged place of business is her home.  However, without the ability to serve 
her elsewhere, Plaintiff would be able to effectively prevent service – personal or substitute – 
indefinitely at her home address.  The other options for substitute service are Plaintiff’s “dwelling 
house” or her “usual mailing address.”  Substitute service on Plaintiff’s dwelling house or 
principal place of residence would result in the same, stymied attempts at service.  See Zirbes v. 
Stratton (1986) 187 Cal.App.3d 1407, 1415-1417.  Defendants’ process server had already 
attempted to serve Plaintiff at her personal residence five (5) times, to no avail.  The other 
avenue for substitute service is service at a place that may be neither the defendant’s home nor 
place of business but her “usual mailing address.” However, “usual mailing address,” as used in 
CCP Section 415.20(b), includes commercial letter drop facilities – private businesses providing 
post office boxes.  See Hearn v. Howard (2009) 177 Cal.App.4th 1193, 1201-1202.  There is no 
evidence that Plaintiff had a post office box with a private business.   
 
 The only remaining question would be, does it matter that Plaintiff never received the 
summons and Complaint from her office.  It is undisputed that Plaintiff did not learn of the 2012 
collection action, her default or the judgment.  The first time she had any knowledge of the 
matter was on August 16, 2016, when she was served with the Order of Examination.  The 
answer is, no.  Substitute service is deemed complete on the 10th day after the mailing.  See 
CCP Section 415.20(b)  It was not up to Defendants to ensure Plaintiff received actual notice.  
Defendants needed only to use reasonable diligence to personally serve Plaintiff, which they 
did.  They then properly substitute served Plaintiff at the address of public record as her 
business address as a real estate salesperson.   
 
VIOLATION OF THE ROSENTHAL FAIR DEBT COLLECTION PRACTICES ACT  (THIRD 
CAUSE OF ACTION) 
 
 Summary adjudication of the third cause of action for violation of the Rosenthal Fair Debt 
Collection Practices Act (“RFDCPA”) is denied.  This court previously overruled the demurrer to 
this cause of action.  The court was bound to accept the truth of the allegations set out in the 
complaint.  (Cmplt, paragraphs 49-60)  Upon a review of the evidence, this cause of action 
remains for trial.   
 
 Defendants contend that the RFDCPA does not apply because it is not a consumer 
credit transaction.  See Civil Code Section 1788, et seq.  A consumer credit transaction is 
defined as one which is “primarily for personal, family or household purposes.”  Defendants 
contend that their representation of Plaintiff was for “personal purposes” because Plaintiff came 
to Defendants’ law firm seeking assistance from “damaging employment termination allegations 
which had criminal overtones.”  See Memorandum of Points & Authorities, page 15, lines 24-28.  
Defendants cite a case which holds that an employer is not strictly liable for an employee’s 
actions if the employee’s actions are “personal in nature.”  See Meyers v. Trendwest Resorts, 
Inc. (2007) 148 Cal.App.4th 1403, 1429. 
 
 However, Defendants have not included any facts in their Separate Statement as to the 
nature of the representation of Plaintiff and therefore have not met their burden on summary 
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judgment.  See United Community Church v. Garcin (1991) 231 Cal.App.3d 327, 337; Allen v. 
Smith (2002) 94 Cal.App.4th 1270, 1282; Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 173 
(failure of defendant’s separate statement to address material allegation in complaint was fatal 
flaw).  Moreover, Defendants appear to have violated the attorney-client privilege by discussing 
the nature of the representation and the patently private nature thereof.  Defendants have not 
represented that the privilege was waived.  See Evid. Code Section 950, et seq. 
 
REQUEST FOR JUDICIAL NOTICE 
 
 Defendants’ request for judicial notice of Exhibits 1 and 2 is granted.  See Evid. Code 
Section 452(d)   
 
EVIDENTIARY OBJECTIONS 
 
 Defendants’ evidentiary objections are made to Plaintiff’s declaration in support of her 
motion for summary adjudication.  Plaintiff’s motion is untimely and cannot be considered by the 
court.  However, the evidentiary objections will be ruled on nevertheless because Plaintiff relies 
on her declaration in opposition to Defendants’ motion 
 
Declaration of Carol Andrade Martinez 
 
 Martinez Decl., paragraph 5, lines 9-10:  Overruled 
 Martinez Decl., paragraph 6, lines 18-21:  Overruled 
 Martinez Decl., paragraph 7, lines 22-25:  Overruled 
 Martinez Decl., paragraph 10, lines 4-7:  Sustained – legal conclusion 
 Martinez Decl., paragraph 11, lines 8-11:  Overruled 
 Martinez Decl., paragraph 12, lines 12-15:  Sustained – secondary evidence rule 
 Martinez Decl., paragraph 13, line 16:  Sustained – speculation 
 Martinez Decl., paragraph 13, lines 17-18:  Overruled 
 Martinez Decl., paragraph 14, lines 22-25:  Sustained – speculation, hearsay 
 Martinez Decl., paragraph 14, lines 15-26:  Sustained – speculation 
 Martinez Decl., paragraph 14, lines 27-28:  Sustained – speculation 
 Martinez Decl., paragraph 14, page 4, lines 1-2:  Sustained -- hearsay 
 Martinez Decl., paragraph 14, page 4, lines 2-4:  Sustained – relevance, speculation 
 Martinez Decl., paragraph 14, page 4, lines 4-5:  Overruled 
 Martinez Decl., paragraph 15, lines 8-9:  Overruled 
 Martinez Decl., paragraph 16, lines 10-14:  Overruled 
 Martinez Decl., paragraph 17, lines 16-19:  Sustained – speculation 
 Martinez Decl., paragraph 18, lines 20-22:  Sustained – legal conclusion, speculation 
 Martinez Decl., paragraph 18, lines 22-23:  Sustained – legal conclusion, inadmissible 
opinion 
 Martinez Decl., paragraph 18, lines 25-26:  Sustained – speculation 
 Martinez Decl., paragraph 19, lines 1-2:  Sustained – speculation; legal conclusion 
 Martinez Decl., paragraph 20, lines 3-6:  Sustained – speculation, legal conclusion 
 Martinez Decl., paragraph 21, lines 7-9:  Sustained – speculation; legal conclusion 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   02/07/18 

 
 

- 8 - 

10.  TIME:  9:00   CASE#: MSC16-02389 
CASE NAME: MARTINEZ VS. CARVALHO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CAROL ANDRADE MARTINEZ 
* TENTATIVE RULING: * 
 
 Defendants Chris Carvalho and Gagen, McCoy, McMahon, Koss, Markowitz & Raines 
contend that Plaintiff’s motion was untimely since it was not served with the appropriate notice.  
CCP Section 437c(a)(2) requires that notice of a motion for summary judgment/summary 
adjudication and all supporting papers be served 75 days before the hearing date.  The hearing 
date is February 7, 2018.  CCP Section 12c(a) provides: 

 
Where any law requires an act to be performed no later than a specified number 
of days before a hearing date, the last day to perform that act shall be 
determined by counting backwards from the hearing date, excluding the day of 
the hearing as provided by Section 12. 

  Section 12 provides: 
The time in which any act provided by law is to be done is computed by excluding 
the first day and including the last, unless the last day is a holiday and then it is 
also excluded.   
 

See CCP Section 12. 
  
 Counting backwards 75 days from the hearing date, excluding the date of the hearing, 
would be Friday, November 24, 2017.  November 24th was a court holiday, so it would be 
excluded.  The day before was also a holiday, Thanksgiving, November 23, 2017.  So, the 75th 
day would therefore land on Wednesday, November 22, 2017.  Since Plaintiff did not personally 
serve her motion, but served it by overnight mail, the court must add two court days for 
overnight delivery.  See CCP Section 1013.  Hence, the motion needed to be served by 
overnight delivery on Monday, November 20, 2017.  The proof of service shows that Plaintiff’s 
motion for summary adjudication was served on November 21, 2017.   
  
 Plaintiff’s motion did not provide adequate notice, and therefore it is jurisdictionally 
barred from being heard.  The court has no power to change the notice period in a summary 
judgment case.  See McMahon v. Superior Court (2003) 106 Cal.App.4th 112, 118 (“[W]e hold 
that, in light of the express statutory language, trial courts do not have authority to shorten the 
minimum notice period for summary judgment hearings.”); Urshan v. Musicians’ Credit Union 
(2004) 120 Cal.App.4th 758, 763-766 (“The Legislature recognized this reality of litigation and by 
its use of mandatory language deprived a trial court of the authority to shorten the notice period 
for hearing summary judgment motions.”). 
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11.  TIME:  9:00   CASE#: MSC16-02389 
CASE NAME: MARTINEZ VS. CARVALHO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call if Lines 9 and/or 10 are not argued. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00805 
CASE NAME: AMICUS WINE HOLDINGS VS. KERRY 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES FROM 1st Amended 
CROSS-COMPLAINT  /  FILED BY AMICUS WINE HOLDINGS 
* TENTATIVE RULING: * 
 
Before the Court is Cross-Defendants Amicus Wine Holdings, et al.’s (“Cross-Defendants”) 
motion to strike punitive damages from Cross-Complainants Kerry Murphy, et al.’s (“Cross-
Complainants”) first amended cross-complaint (“FACC”).  In paragraph 73 of the FACC, Cross-
Complainants allege that “Cross-Defendants[’] breaches of fiduciary duty were done with malice, 
fraud or oppression toward the TRUST entitling the TRUST to an award of punitive damages 
according to proof at trial.”  The motion to strike is denied. 
 
Punitive damages may only be awarded “where it is proven by clear and convincing evidence 
that the defendant has been guilty of oppression, fraud, or malice.”  (Civ. Code § 3294(a).)   
 
As elaborated on below, the Court finds that Cross-Complainants have alleged sufficient facts to 
constitute fraud, thus it need not address whether Cross-Defendants’ alleged conduct satisfies 
the requirements of malice or oppression.   

Under section 3294, “‘[f]raud’ means an intentional misrepresentation, deceit, or concealment of 
a material fact known to the defendant with the intention on the part of the defendant of 
thereby depriving a person of property or legal rights or otherwise causing injury.”  (Civ. Code 
§ 3294(c).) 

Here, Cross-Complainants allege that Cross-Defendants breached their fiduciary duties of care 
as follows:  

(a) By Causing DW to lend AWH $4,625,000 in or about October 2016 for AWH’s 
payment of the first payment of the Second Closing in breach of 5.6.5 of the DW 
Operating Agreement; (b) By selling or transferring to AWH (and/or another 
winery or wineries owned or controlled by AWH) inventory owned by DW for less 
than fair and reasonable consideration in breach of 5.7 of the DW Operating 
Agreement; and (c) By failing to pay indebtedness owed to a member, namely, 
the TRUST, in breach of section 6.5.1 of the DW Operating Agreement; (d) By 
failing to distribute to members, including the TRUST, “all remaining funds not 
reasonably necessary for use in the ordinary course of [DW’s] business”; and (e) 
By acting contrary to the best interests of DW and its other members and in ways 
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that unfairly benefitted AWH over the interests of other members of DW including 
but not limited to the interests of the TRUST in DW.”   

(FACC ¶ 66.)   

Cross-Complainants further allege that Renauden and Ubben “accepted their positions as 
managers of DW with full knowledge and consent to the terms and conditions of the DW 
Operating Agreement.”  (FACC ¶ 67.)  Thus, despite having knowledge of the terms of the DW 
Operating Agreement, Cross-Defendant’s allegedly disregarded its terms by, among other 
things, impermissibly causing DW to lend $4,625,000 to AWH and failing to pay debts allegedly 
owed to the Trust.  (FACC ¶¶ 27-31, 66.)  These alleged actions constitute not only a breach of 
fiduciary duty, but also fraud because they were allegedly done deceitfully, intentionally, or 
knowingly in violation of the law to Cross-Complainants’ detriment.  (FACC ¶ 70; see Michelson 
v. Hamada (1994) 29 Cal.App.4th 1566, 1582 [“Recovery for damages upon breach of fiduciary 
duty . . . is actually broader in some instances than damages which may be recovered for fraud.  
Also, punitive damages are appropriate for breach of fiduciary duty.”].)  Therefore, the motion to 
strike punitive damages is denied. 
 

  

13.  TIME:  9:00   CASE#: MSC17-01531 
CASE NAME: FRANCISCO SIOSON VS. WELLS FARGO 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
 Plaintiffs’ request for a preliminary injunction is denied.  The temporary restraining order, 
issued on January 4, 2018, is hereby dissolved.  Having weighed the evidence, and having 
considered both the likelihood that plaintiffs will prevail on the merits and the relative interim 
harm to the parties, the Court finds that the issuance of an injunction would not be appropriate.  
(See, SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 Cal.App.4th 272, 280.) 
 
 The Court finds defendants’ detailed opposition declaration substantially more 
persuasive than plaintiffs’ conclusory opening declaration.  Further, plaintiffs’ own opening 
declaration demonstrates that (1) plaintiffs came into default on their loan, and (2) plaintiffs’ 
application for a loan modification was considered and denied.  (Sioson Dec., ¶ 5 and ¶¶ 11-12.)  
Defendants’ opposition declaration demonstrates that plaintiffs were actually denied a loan 
modification on two separate occasions.  (Exhibits “CC” and “FF”.)  In light of these key facts, 
which are essentially undisputed, plaintiffs have failed to persuade the Court that any technical 
violations of the Homeowner Bill of Rights were “material.”  (Civ. Code, § 2924.12.) 
 
 On this point, the Court notes that there is no general common law obligation to 
negotiate a new contract, and if the Legislature had intended to modify the common law, 
it presumably would have done so explicitly. (See, Racine & Laramie, Ltd. v. Department of 
Parks & Recreation (1992) 11 Cal.App.4th 1026, 1031-32.)  In fact, the Legislature has 
expressly indicated a contrary intention.  (See, Civ. Code, § 2923.4, subd. (a) [nothing in HBOR 
“shall be interpreted to require a particular result” in loss mitigation efforts].  See also, Intengan 
v. BAC Home Loans Servicing LP (2013) 214 Cal.App.4th 1047, 1055-56.) 
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14.  TIME:  9:00   CASE#: MSC17-01551 
CASE NAME: MURRELL  VS.  S.R.U.S.D. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SAN RAMON VALLEY UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Continued by the Court to February 28, 2018 at 9:00 a.m. in Department 9. Defendant’s reply 
includes new arguments not properly raised in the moving papers, including new citations to 
legal authorities that go beyond the nature of a reply. Given the matter at issue in this demurrer, 
the Court will consider Defendant’s reply in its entirety, however, in order to do so fairly Plaintiff 
must be given a chance to respond to the reply. Plaintiff may file and serve a supplemental 
opposition in response to Defendant’s reply of no more than 10 pages double spaced on or 
before February 15, 2018. 

 

  

15.  TIME:  9:00   CASE#: MSC17-02165 
CASE NAME: WALKER VS. DITECH FINANCIAL 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY LESLIE EDWARD WALKER, ELAHE S. WALKER 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for a preliminary injunction is granted, but with two caveats.  This relief 
is conditioned on plaintiffs posting an undertaking in the sum of $ 5,000.  Plaintiffs shall prepare 
a revised proposed order that incorporates these rulings. 
 
 First, the Court’s order shall not prejudice defendants’ right to bring a motion to dissolve 
the preliminary injunction, once defendants have made a general appearance.  Defendants 
were served with process, and with the moving papers, through corporate agents for service on 
January 9 and 10, 2018.  This gave defendants only four days more than the bare minimum of 
16 court days’ notice.  As a practical matter, defendants have likely not had adequate time to 
retain counsel and prepare timely opposition papers. 
 
 Second, the Court is granting relief based on the breach of contract cause of action, 
and not on the causes of action under the Homeowner Bill of Rights (“HBOR”).  Plaintiffs have 
shown the possibility that defendants breached an implied contractual obligation to offer 
plaintiffs a loan modification, following plaintiffs’ alleged compliance with the trial period plan.  
The Court does not contemplate awarding attorney fees under HBOR for obtaining injunctive 
relief based on this common law theory. 
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16.  TIME:  9:00   CASE#: MSC17-02211 
CASE NAME: RIZZARDI VS. RIZZARDI 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RUSSELL RIZZARDI 
* TENTATIVE RULING: * 
 
             Defendant Russell Rizzardi’s demurrer to the Complaint is sustained with leave to 
amend.  Plaintiff failed to allege facts sufficient to state a cause of action. 
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.  For purposes of a demurrer, 
all properly pleaded facts are admitted as true. Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.  “If the complaint states a cause of action under any theory, regardless of the title 
under which the factual basis for relief is stated, that aspect of the complaint is good against a 
demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) The 
demurrer is sustained if the complaint fails to state a cause of action under any possible legal 
theory.  (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  
               Plaintiff Sandra Rizzardi and Defendant Russell Rizzardi were married on October 23, 
1976.  Sandra and Russell separated on May 15, 1997.  A Stipulated Judgment on Reserved 
Issues was entered on July 7, 1998 in the Dissolution Action in Sacramento County.  Russell 
was ordered to pay spousal support to Sandra in the amount of $1,700 per month.  Russell paid 
support in full through June 2002 and made a partial payment in July 2002.  Since July 2002 
Petitioner has not paid support (other than $118 taken by wage assignment.)    
 
               Defendant Russell Rizzardi remarried in April 2001 to Colleen Le.  Defendant has two 
minor children with Ms. Le.  In 2009, Colleen Le filed a Petition for Custody and Support of 
Minor Children on August 21, 2009.  On October 6, 2009, Colleen Le filed a Petition for Legal 
Separation.  Defendant Rizzardi entered into several Stipulations to Establish or Modify Child 
Support, where Mr. Rizzardi agreed to pay more than 70% of his income in child support; to 
make additional payment coinciding with is cash bonuses and incentive compensation; and, 
establishing a Special Needs Trust, which was funded by proceeds from the sale of Mr. 
Rizzardi’s stock options.    
 
               Plaintiff alleges Defendants Russell Rizzardi and Defendant Colleen Le conspired to 
defeat Plaintiff’s collection of spousal support owed to Plaintiff by Russell Rizzardi divesting 
himself of his assets.  Plaintiff alleges Rizzardi did so by executing an income withholding order 
for excessive child support and transferring his real property to Colleen Le or Trust benefitting 
Colleen Le. 
 
              Plaintiff filed this Complaint, alleging three causes of action under the Uniform 
Fraudulent Transfer Act.  The UFTA was recently amended and renamed the Uniform Voidable 
Transfer Act (“UVTA”).  Cal Civ Code § 3439.04 provides in part: (a) A transfer made or 
obligation incurred by a debtor is voidable as to a creditor, whether the creditor’s claim arose 
before or after the transfer was made or the obligation was incurred, if the debtor made the 
transfer or incurred the obligation as follows: (1) With actual intent to hinder, delay, or defraud 
any creditor of the debtor. “The purpose of the Uniform Fraudulent Transfer Act (Civ. Code 
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§§3439-3439.12) “is to prevent debtors from placing property which legitimately should be 
available for the satisfaction of demands of creditors beyond their reach…”  Chichester v. 
Mason (1941) 43 Cal.App.2d 577, 584. 
 
               Defendant Russell Rizzardi demurs to the complaint on the ground the Complaint fails 
to state facts sufficient to constitute a cause of action for fraudulent transfer because the actions 
are barred by the statute of limitations under the Uniform Voidable Transfer Act. 
  
 
1st C/A—Fraudulent Child Support 
 
 Plaintiff alleges Russell and Colleen fraudulently and unlawfully agreed and conspired to 
create a child support order with intent to defraud creditors of Russell, especially Sandra.  The 
final support order was entered on November 13, 2009.  Defendant demurs on the ground the 
cause of action is time-barred.  To the extent a child support can be considered a “transfer” of 
assets under the UVTA, the statute of limitations is seven years.  (Cal Civ. Code § 3439.09(c).) 
The complaint, filed on November 13, 2017 is time-barred. 
                Plaintiff opposed the demurrer, arguing civil conspiracy to commit the fraud to prevent 
Plaintiff’s collection of spousal support is ongoing and continuing. The children are still minors 
and child support payments are still being made. Plaintiff argues that under Wyatt v. Union 
Mortgage Co. (1979) 24 Cal.3d 773, when a civil conspiracy is properly alleged, the statute of 
limitations does not begin to run on any part of the plaintiff’s claims until the “last overt act” of 
the conspiracy is completed.  “So long as a person continues to commit wrongful acts in 
furtherance of a conspiracy to harm another, he can neither claim unfair prejudice at the filing of 
a claim against him nor disturbance of any justifiable repose built upon the passage of time.”  
(Wyatt v. Union Mortgage Co. (1979) 24 Cal.3d 773, 787.)    
 
              Here, Plaintiff has not allege fact showing an “ongoing” civil conspiracy.  The “fraud” to 
obtain the child support order occurred in 2009. Plaintiff alleges Russell Rizzardi and Colleen 
Lee entered into a Stipulation to Establish or Modify Child Support on August 21, 2009.  Plaintiff 
alleges this was intended to defeat the Earnings Assignment for Support served on Russell 
Rizzardi’s employer on June 24, 2009.  Russell requested a hearing on wage assignment, but in 
the meantime Colleen filed her request for earning withholdings from Russell’s employer.  
Plaintiff alleges Russell and Colleen entered into two subsequent Stipulations to ensure there 
was money available to satisfy the Earnings Assignment for Support payable to Plaintiff, with the 
last occurring on August 14, 2013.    
 
             The complaint also alleges Russell and Colleen entered into a Stipulation and Order for 
Child Support on August 14, 2013, which established a Special Needs Trust funded by Russell’s 
stock options.  Plaintiff included these allegations in her Complaint for Joinder filed in 
Sacramento County in March 18, 2016.  Plaintiff discovered the alleged fraudulent transfer 
within the four-year S/L set forth in Civil Code § 3439.09(a), but the complaint was filed more 
than four years after the statute had run.  The demurrer is therefore sustained, with leave to 
amend. 
 
 
2nd C/A—Fraudulent Transfer of 178 Kensington 
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 Plaintiff asks the court to set aside the transfer of 178 Kensington Circle, Hercules, 
wherein Russell transferred his interest to Colleen, as her sole and separate property. The deed 
reflecting the transfer was recorded on August 14, 2009. The complaint establishes Plaintiff 
knew about the transfer of property during a trial on spousal support in the Sacramento action in 
2016.  (Complaint, 12:21-23; 13:5-7.)  
 
            After the Deed was recorded in 2009, no purchaser could obtain an interest from 
Russell.  Thus, the Second Cause of Action is barred by the seven-year statute of limitations set 
forth at Civil Code § 3430.09(c).) The statute was not tolled as the last overt act under Wyatt v. 
Union Mortgage (1979) 24 Cal.3d 773, was the execution of the deed on August 14, 2009. 
Again, Plaintiff has not alleged any ongoing civil conspiracy as it relates to the transfer of this 
property. The demurrer is sustained with leave to amend. 
 
 
3rd C/A—Fraudulent Transfer of 481 Turrin Drive 
                Plaintiff asks the court to invalidate the transfer from Russell to Colleen of his interest 
in 481 Turrin Drive, in violation of the UVTA, because it was an act to defraud Plaintiff.  The 
Deed was recorded on July 1, 2011.  The house was since sold to a third party on November 
15, 2013.  Plaintiff seeks to collect the sales proceeds from Colleen.  The complaint alleges 
Plaintiff learned of the wrongful transfer in February of 2014 at the deposition of Russell and the 
spousal support trial.  (Complaint, 15:16-22, 12:25-13:2, 4:12-18.) The very last date Plaintiff 
knew of the transfer was March 18, 2016, when she filed her Complaint for Joinder in 
Sacramento County.  The Third Cause of Action is barred by the statute of limitations set forth at 
Civil Code § 3439.06(a) because the complaint was filed on November 13, 2017, more than four 
years after the transfer on July 1, 2011, and more than a year of the latest possible date of 
discovery on March 18, 2016. 
 
 There are no allegations of ongoing conspiracy with respect to the transfer of this 
property.  The demurrer is sustained with leave to amend. 
 
Defendant’s Request for Judicial Notice 
 Defendant requests the court to take judicial notice of the following: 

1. Exhibit 1—Notice of Motion of Joinder and Complaint for Joinder 
2. Exhibit 2—Findings and Order after Hearing on Notice of Motion for Joinder and 

Complaint for Joinder, Sac. Case No. 97FL03120. 
3. Exhibit 3—Interspousal Deed for 178 Kensington Circle, Hercules, Instrument No. 2009-

0197508-00.) 
4. Grant Deed for 481 Turrin Drive, Pleasant Hill, Instrument No. 2011-0130360-00.) 

 
The undisputed request is granted. 
 
 Plaintiff shall file and served the amended complaint on or before March 1, 2018. 
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17.  TIME:  9:00   CASE#: MSC17-02211 
CASE NAME: RIZZARDI VS. RIZZARDI 
HEARING ON MOTION TO STRIKE 
FILED BY RUSSELL RIZZARDI 
* TENTATIVE RULING: * 
 
            Defendant Russell Rizzardi Motion to Strike Conspiracy Allegations of the Complaint is 
granted with leave to amend. 
 
  Defendant’s motion to strike allegations of civil conspiracy included on page 16, lines 2 
to 22, is granted pursuant to Code of Civil Procedure §§435 and 436. “The court may, upon a 
motion made pursuant to Section 435, or at any time in its discretion, and upon terms it deems 
proper (a) Strike out any irrelevant, false, or improper matter inserted in any pleading.” 
 
 Here, Plaintiff alleges fraudulently and unlawfully agreed and conspired to defeat the 
spousal support order Plaintiff obtained in Sacramento County.  Plaintiff has not alleged fraud or 
tort that the civil conspiracy was designed to accomplish.  “A civil conspiracy however atrocious, 
does not per se give rise to a cause of action unless a civil wrong has been committed resulting 
in damage. [Citations]."  (Doctors' Co. v. Superior Court (1989) 49 Cal.3d 39, 44.)     
 
 Plaintiff shall file and served the amended complaint on or before March 1, 2018. 

 

  

18.  TIME:  9:00   CASE#: MSL12-04643 
CASE NAME: CARVALHO VS. MARTINEZ 
SPECIAL SET HEARING ON RELATED CASE C16-02389  (Lines 9-11) 
SET BY DEPARTMENT 9  
* TENTATIVE RULING: * 
 
See Lines 9-11. 

 

  

19.  TIME:  9:00   CASE#: MSL15-02056 
CASE NAME: STATE FARM VS. BLACHLY 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY MIKE BLACHLY 
* TENTATIVE RULING: * 
 
The Motion is granted pursuant to CCP 473.5 and prevailing case law, because defendant was 
never personally served with the summons and complaint and thus did not have actual notice of 
the lawsuit until he attempted to refinance property owned by him in September 2017.  He had 
been served by publication and the default Judgment had been entered on 1/5/17.  Plaintiff 
mailed the abstract  of judgment to him at an address where Plaintiff was aware he was not 
living  as  early as March 2016.  The Motion to Set Aside was filed in December 2017, within 2 
years of the entry of default.  Plaintiff has presented no evidence that Defendant was avoiding 
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service and although he had a process server who made several service attempts by going to 
his office address, he was never sent a letter or other communication to that address.  Each 
side has requested fees and costs, which are denied. 

 

  

20.  TIME:  9:00   CASE#: MSN17-2165 
CASE NAME: RE KIRA BORRELLI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise Petition is approved.  The Order, which includes purchase of an 
annuity, will be signed and available for pickup from the Clerk, D. 9 on 2/7/18.  The settlement 
appears reasonable and in the minor’s best interest, particularly since she has made a complete 
recovery except for a 5 mm. scar on her lower lip which apparently is barely visible, and may be 
revised when she is older, if she desires.  Proceeds from the annuity can be used for that 
purpose if she or her parents choose. 

 

 

 


